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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
. WESTERN ZONE BENCH. PUNE
MEMORANDUM OF APPLICATION
(UNDER SECTION 14 AND SECTION 18(1) READ WITH
SECTION 20 OF THE NATIONAL GREEN TRIBUNAL ACT, 2010 )

ORIGINAL APPLICATION NO. OF 2022
IN THE MATTER OF:
Nadeem Altaf Chowdhary & Ors. ... Applicants
Versus
Maharashtra Pollution Control Board & Ors. .....Respondents

SHORT ADDITIONAL AFFIDAVIT ON BEHALF OF THE
APPLICANTS

I, Shaikh Mohd Azeem, aged 26 years, Applicant No. 2 herein & having
my address at 9/B, 21, Dr. Baliga Nagar? Jasmine Mill Road, Mahim East,
Mumbai 400 017, am filing this short additional affidavit as a response to
(i) the Report filed by MPCB dated 02.12.2022 and (i1} the affidavit in
reply of Private Respondent No. 3 in a concise manner. I reserve my rights

to file additional detailed Affidavit in Rejoinder as and when required.

1. At the outset, I deny each and every statements, al.lega‘tioné and
averments made in the Report filed by MPCB dated 02.12.2022 and (ii)
the affidavit i reply of Private Respondent No. 3. I say that nothing
should be deemed to have been admitted by me for lack of specific

denial unless the same is specifically admitted by me herein.
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RESPONSE TO MPCB’S REPORT DATED 02.12.2022

2. The Order dated 20.10.2022 specifically directed MPCB to submit a

report on:
(1)  What is the level of pollution as alleged?
(i) Why action was not taken despite the violation of condition of

Consent to Operate?

. In response to Question (i}, I say that MPCB has attached an air
analysis report at Pg. 141 of its Affidavit dated 02.12.22, which reveals
that only two parameters, being SO2 and Total Particulate Matter, are
covered and that the most important and more relevant parameters,
being PM2.5, PM10, NOx and Acid Mist have been conveniently left
out. In fact, Condition Nos. 2 & 3 of Schedule-I1 of R-3"s Consent to
Operate (CTO) dated 28.01.2022 (at Pg. 26 of OA) itself states that all

of the afore-stated parameters are required to be complied with.

. The Applicant undertook an independent study of the air quality
between 234-29" November, 2022 that shows hazardous levels of
pollution wherein PM 10 is shown at 303 (which is not to exceed 100
ug/NM3), Ozone (O3) at 177, PM2.5 at 173 (which is not to exceed 60
ug/NM3) and TYOC (Total Volatile Organic compounds) at 321 ppb
(when ideal 1s less than 225 ppb). This demonstrates that the levels of
pollution emanating from the R-3’s sweet factory are at hazardous
levels, which the MPCR has conveniently left out for reasons best
known to their officers alone. Annexed and marked hereto as EXHIBIT

— A 1s a copy of Applicant’s independent study of November, 2022.

. In response to Question (ii), I say that no action whatsoever has been

taken by MPCB against R-3 for the past violation of the CTO dated
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28.01.22 and it seeks to now condone all such violations by amending
and overriding the earlier CTO dated 28.01.22 with a new CTO dated
30.11.2022 that now seeks to remove the earlier condition of shifting
the fuel pattern to LPG at the behest of R-3"s amendment application.
The following events leading up to issuance of an amended CTO to
negate the entire court proceedings in the instant OA are summarised as

wnder:

(1)  31.10.2022 - Subsequent to the Order dated 20.10.2022, MPCB
had conducted a site visit on 31.10.2022.

(i)  03.11.2022 - On 03.11.2022 and on the basis of the aforesaid site
| visit on 31.10.2022, MPCB issued proposed directions/show
cause for closure of operations of R-1 u/s 31A of the Air Act,
1981. Non-compliances stated that briquette fired botlers and
Thermal heaters were in use without any Consent to Operate for
the same and that fuel pattern has not been changed from Liquid
Diesel Oil (LDO) to cleaner fuel such as LPG. It further records
fumes are being discharged into environment and nuisance is
created to nearby residents and sampling arrangement of furnace
not provided. No dast collector and wet scrubbing undertaken.

No BG submitted.

(1)  09.11.2022 - After the aforesaid proposed directions, 1if is most
surprising that instead of issuing a closure order, three crucial
events take place gn 09.11.2022:

(a) 2™ site visit is undertaken by MPCB without any basis and
surprisingly records this time that how wet scrubbing and
stack monitoring are in operation without stating anywhere
that installation of briquette fired boiler is tllegally done
and without any consents. (Pg. 139 of MPCB’s affidavit)ﬁ

y,




(iv)

(v)

vi)
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(b)R-3 has replied to Show Cause notice dated 03.11.2022.
(Pg. 147 of MPCRB’s affidavit)
(¢) R-3 has applied for amendment to consent to operate to

regularise its violations. (Pg. 145, Point 1 of MPCRB’s

affidavit — site visit repoit)
25.11.2022 & 30.11.2622 - On the basis of R-3’s application of

amendment to regularise its violations (which is not placed on
record till date), MPCB undertakes a site visit on 25.11.2022 and
grants consent to operation on 30.11.2022 regularising all
violations of R-3 without providing any information on how this
action of condoning such violations is an environmentally sound
decision as no prior assessment of any kind is undertaken.
Consent to Operate and Establish is required to be taken prior to
establishment of the factory and thét R-3"s conduct shows that
its operations were ongoing in complete violations.

Very conveniently, R-3"s application seeking the amendment to
CTO dated 28.01.2022 has also not been annexed either to the
report or the affidavit of MPCB.

. Therefore, 1 say that the decision of MPCB to not only regularise all

violations of earlier CTO by allowing an amendment to earlier Consent

To Operate (CTO) but to also not disclose and state the instant pending

proceedings in any of the communication clearly demonstrates the high

handedness manner i which MPCB seeks to protect the interests of R-

3 for reasons known best its officers.

. I say that the new CTO dated 30.11.2022 that overrides the earlier CTO

dated 28.01.2022, now completely changes the nature of R-37s factory

by allowing Liquid Diesel Oil (LDO) to continue for an unlimited ,
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period of time, which will be entirely dependent on when the LPG
connection 1s laid down by Mahanagar Gas Limited. I say that
procuring L.PG through a gas network is not the only available option
as adequate amount of LPG cylinders can also be immediately
installed. No efforts of whatsoever nature have been taken by MPCB
to address this issue, whose officers have obliged R-3 in approving the

amendment application and issuing a new CTO dated 30.11.2022.

RESPONSE TO AFFIDAVIT OF R-3

8. 1 say that Schedule-II of the CTO dated 28.01.2022 clearly states that
Respondent No. 3’°s factory is required to shift its fuel pattem to clean
fuel, 1.e. LPG/CNG within a 6-month period, viz. by 28.07.2022.

9. R-3 states that it had applied for LPG in 2015 and 2018 without any
corroborative evidence whatsoever. From the records, it 1s clear that it
applied for an LPG connection with Mahanagar Gas Limited only on
18.10.2022 & 19.10.2022 (at Exhibit G — “Colly” of R-3’s reply),

which 1s:

(1) 3 months after the expiry of the 6-month deadline of 28.07.22;
(i1}  after R-3 was served with the instant by Applicants;

(1i1) one day prior to the hearing dated 20.10.2022.

10.1 say that the timing of the application for LPG as stated above clearly
demonstrates that the same is an after-thought after the filing of the
present OA. Emails dated 18.10.2022 and 19.10.2022 do not attach any
application made for a LPG connection in 2015, merely a statement is
made without any corroborative evidence. Further, the occasion to

apply for an LPG connection did not arrive in 2015 or 2018 as the
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requirement of the same was introduced only i the CTO dated
28.01.2022. Therefore, it is clear that R-3 is attempting to create records
out of thin air where none exist as otherwise the applications made in

2015 & 2018 could have been placed on record.

11.In any case, I say that R-3 applied for an amendment to the CTO dated
28.01.2022 subsequent to MPCB issuing proposed directions under
Section 31A of Air Act, 1981 on the basis of the order dated 20.10.2022
passed by this Hon’ble Tribunal. I say that this amendment application
is nothing but an attempt to regularise its violations and to seek a post
facto CTO, which surprisingly has been granted by MPCB without
providing any cogent reasons as to how this wviolation is
environmentally sustainable. That no environmental considerations of
whatsoever nature have been provided either by MPCB or R-3 to show |
how the activity is environmentally benign when 1t seeks to continue to
use briquettes for fire, which is similar to Bhatti system since the
process of using liquid diesel to burn fuelwood remains the same and

therefore, the environmental impact will remain the same.

12 Additionally, I say that the establishment date of a factory cannot be
considered to condone an environmental violation and therefore, a
response to R-3"s submission to that effect holds no weight. I say that
R-3 has submitted that there 1s a case pending before the High Court
filed by R-3 against Diamond Apartment and in response, I say that the
proceedings before the High Cowrt entail cross-suits filed by R-3 and
the concerned registered society of Diamond Apartments concerning a
property dispute and that the cause of action therein has nothing to do

with the issue at hand, which is related to an environmental concern.
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13.1 further say that I take strong exception to the manner in which the
scurrilous remarks are made by R-3 and its advocates at Para IV (a.)
and 1V (b.) against the faith and religion of the Applicants herein by
stating that R-2 is allegedly being harassed by Applicants, who are

basically out of a Muslim dominated society and the present application

is one such case of harassment by members of a particular community
against R-3. At the outset, I say that the representations at Pg. 90 of the

OA have been issued by the Applicants representing persons from
different faith and religions belonging from 3 different societies that are
located m the immediate vicinity of R-3’s factory and therefore, the
action of R-3 and its advocates to make written statements and
pleadings that are entirely in the nature of religious lines requires to be
strictly deprecated and dealt with. 1 say that the applicants herein are
also considering to take appropriate action against R-3 for such
scurrilous remarks before appropriate authorities, including and not
limited to the Bar Council of India. I say that Respondent No.3 is now
trying hard to divert the pollution issue by bringing a communal angle

into it.

14.1 say that it is pertinent to mention herein that R-3 has submitted an
mcomplete copy of the Factory Permit dated 01.04.2021. I say that
Condition (g) of factory permit dated 01.04.2021 clearly states that no
furnace, fire place, fuel or chimney shall be allowed in the premises
unless specifically permitied by Chief Inspector of Steam Boilers and
smoke Nuisanees, Govt of Maharashira. T say that the permit from the
Chief Inspector has not been placed on record and therefore, no
chimney, furnace, fuel or fire place could have been installed by R-3 in

its premises.
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15.In view of the above, I pray that the operations of R-3 be suspended and

that the amended CTO dated 30.11.2022 alongwith CTO dated
28.01.2022 be revoked until the fuel pattern is changed to LPG (by
installing adequate number of cylinders if there is no availability of a
gas connection) so that the toxic smoke and emissions emanating from
the sweet factory are brought within the permissible standards. I further
say that appropriate environmental compensation under the polluter
pays principle ought to be levied on R-3 for its failure to comply with
air pollution norms and conditions of CTO dated 28.01.2022 on the
basis of the compensation matrix fixed by CPCB. I therefore say that

the present application be allowed with costs.

Solemnly affirmed at Mumbai )

Dated this 6 Day of December, 2022 )
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Qutdoor Environment Quality Assessment: Summary Brief

Quidoor : In Baleony

Building Type :Residential Buliding

Ventilation :Mechanical Ventilation

No, of Occupants -

Monitoring Period £23/11/2022 1o 29/11/2022 (One Weeks)

Data Collection Rate  :2 minutes
Total sensor data points 140320
Uptime :100%

Standard for assessment: ISHRAE Standard for Alr Quality and Thermal Comfort

_5_'Thss Bnef summaries one. week of data. collected bythe Act veBuildings™ _eal tlme

- Outdoor air. quality and, enwronment momtoring platform in the month of 23rd. Nov,
o' 29th November. The sensor was kept at Lobby area in ba!cony %ocated in Dmmd_hd =
‘:ngpartments Jasm ne Mrll Road Mah m east g v

5:_The meastir ed IEQ data was assessed agamst iSHRAE_'S’candards on “Air Quaiuty, on. a.hm!ted
- scope with no occupant survey The sampie co!%ected was averaged and the results were .

Hdeal conditions is less than 50
ug/m?
g Ideal conditions is less than 50

PM10 303 ng/m?

3
Q3 177 ug/m g’
PMI2S 473 ug/m?® {Ideal conditions is less than 15
kg/m
cc2 5¢8 ppm
VOC 321 ppb desl conditions is less than 225
ppb

NO2 2 ug/m*
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Average PM10 levels (Hourly data from 23/11/2022 to 29/11/2022)
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“SUMMARY

Overall, O3 is in bad range or dangerous level of 100%. And Overall NOZ is

:good range where only. 13% reading recorded is in moderate level between 12PM to 2PM. i

Average O3 levels (Hourly data from 23/11/2022 to 28/11/2022)
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Overall, CO seemed to in bad range or dangerous level,

SUMMARY:

Average €O levels (Hourly data from 23/11/2022 to 29/11/2022)
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ActiveBuildings

by FirhoAigha

Thermal comfort Thermal Comfort is defined as, that condition of mind which expresses
satisfaction with the thermal environment and is assessed by subjective
parameters. Subjective parameters include environmental parameters
viz. iemperature, humidity, draft air; and physiofogical parameters fike
metabolism, clothing. Using these parameters, & model is built that can
measure the thermal comfort levels guantitatively.

Thermal comfort A metric that estimates the percentage of people satisfied with the
levels thermal environment of the indoor space based on assured distribution
of preferences.

indoor air quality Indoor air guality (JAQ) is a term which refers to the air guality within
and around buildings and structures, especiafly as it relates to the health
and comfort of building occupants. It takes into account concentration
of air pollutants like pollen, toxic vapors, odors genersted from trash,
carbon dioxide etc

indoor air guality A metric that estimatesthe percentage of people satisfied with the air
fevels guality levels ofthe indoor space.

Visual Comfort Metric that measures the lighting levels of an indoor space in lux.
Temperature Refers to the temperature ofthe surrounding air, measured in oCrE
Humidity Refers to the maisture content of the surrounding air, measured relative

to the moisture cohtent that causes precipitation (rain).

VOCs Stands for Volatile Organic Compounds and refers to the concentration
of toxic chemical vapours like benzene, toluene, ethanol. Potentially
originating from paints, varnish, printer ink, air- fresheners.

PM 2.5 Stands for Particulate Matter 2.5 and refers to air borne particles with
diameters smaller than a 2.5um (millionths of a meter). In comparison, a
strand of human hair is 171pum.

Lux A unit of light intensity per unit space.

Clean air Refers to air completely rid of poliutants.

Fresh air Refers to air rich in oxygen required for normal breathing.
ISHRAE Stands for Indian Society for H eating, Refriger ation and Air--

Conditioning Engineers. Formed in 1981, it sets standards for air quality
and thermal environment suited for human occupants indoors.

WHOG Stands for World Mealth Organisation is a specialized agency of the
United Nations that is concerned with internationaf public health.

IGBC Stands for the Indian Green Building Council. Its an India based
organisation that sets benchmark for Gr een Building Standards and
Guidelines in the country.

ey T i \
fadivocede wigh Comst.




BEFORE THE NATIONAL GREEN
TRIBUNAL, WESTERN BENCH
SITTING AT PUNE

ORIGINAL APPLICATION

NO. 93 OF 2022

BETWEEN:
Nadeem Altaf Chowdhary & ors.
LCAPPLICANTS
Versus
MPCB & Ors. .. RESPONDENTS

ADDITIONAL AFFIDAVIT OF R-1

\ Dated this day of October, 2022

ZAMAN ALI

Advocate for the Applicant
8, 2 Floor, Darya Building,
L Opp. Flora Fountain,
Hutatma Chowk, Fort,
Mumbai — 400 001
+91-9167628833

zamanali602@gmail.com



